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THIS MATTZR comes be cre the Court as an adversary proceeding filed by Grace Kelly
(“Plaintiff”) on July 3, 1999. Tt : Complaint secks the denial of discharge and further seeks the
dismissal of the bankruptcy case ¢ 1the basis that the filing of the voluntary petition by the
corporation through ¢ne of its off ers, Donnie A. Eigin, Sr., was ultra vires. By order of this
Court entered December 8, 1999, 1e issue of whether Debtor was entitled to a discharge
pursuant to 11 U.S.C §727 was n >oted by the partics’ agreement that a corporation is not
entitled to discharge. As to the otl » allegations set forth in the Complaint in regard to the
dismissal of the bankruptcy case, dispositive hearing was scheduled before the Court and such
allegations are the subject of this - wder.

Elgin’s Paint ind Body St 1p, Inc. (“Debtor™) is a lawfully existing entity incorporated
under the laws of South Carolina n or about March 19, 1986. In 1987, Grace Kelly (“Plaintiff”)
began working for Debtor and bec une romantically involved with Donald A. Elgin, Debtor’s

President. On June 15, 1989, Det cr and Plaintiff entered into an agreement whereby Plaintiff
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was to pay Debto: $75,000 in
Donald A. Elgin which repres
official certificate book of the
fact, indicates that on Septemt
was operated informally and t
secretary of the corporation, a
indicated that Claude R. Roge
records reflect thet Donald A,

Plaintiff filed a Compl
Elgin on behalf o' Debtor bec
bankruptcy petition was a uni!
of Directors. “‘[1T]he initiatio
activities, is left to the corpor:
determination of ‘who has the -
324 U.S. 100, 104 (1945)). T
the articles of incorporation ot
powers must be e<ercised by «
corporation must be managed

8-101 (Law. Co-cp. 1976)." 1

: Debtor’s Bylay
corporation shall ne managed
corporate powers not expressl
by agreement among the share

xchange for half of the shares of the stock currently issued to

ated one-half of the assets of the corporation. According to the
arporation, there was a third shareholder. The corporate book, in
321, 1988, 500 shares were issued to Claude R. Rogers. Debtor
2 corporate records do not reflect that Plaintiff was appointed as
testified at trial. Furthermore, even though testimony at trial

; was later appointed to the Board of Directors, the corporate

i gin was the only director of Debtor.

it seeking dismissal of the voluntary petition filed by Donald A.
1se Plaintiff claims Donald A. Elgin’s decision to file the

tzral decision which was not consented to by the rest of the Board
of the [bankruptcey] proceedings, like the run of the corporate

ion itself, 7.e. to those who have the power of management.” The
ower of management is governed by state law.” Inre

£ B.R. 21, 24 (Bankr. D. Conn. 1988) (quoting Price v. Gurney,

> South Carolina Business Corporation Act provides that unless

a sharcholders” agreement provides otherwise, “all corporate
-under the authority of, and the business and affairs of a

nder the direction of, a board of directors.” S.C. CODE ANN. §33-
w: filing of a bankruptcy petition is “a special act requiring special
3 further provides that “[t]he business and affairs of the

y its Board of Directors, which shall be invested with all

reserved by statute, the Articles of Incorporation, the Bylaws, or
wlders.”
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authorization and not a general
(Bankr. M.D. Fla. 1980). In th
contain any authorization for tl
sharecholder’s Agreement grani
was presented before this Cour
Director, as permirted by S.C. -
decision to file a voluntary pet

In this case, the Trustec
reserves jurisdiction to considc
Application by Trustee for Cor
pertaining to the application of
therefore,

ORDERED that this ba

IT IS FURTHER ORD
application of the ;unds receiv:

AND IT IS SO ORDE

‘arolina,

umbia, South (
. 2000.

h Section 33-8-21
provide otherwise, action requi
at a board of directors’” meeting
members of the board.” S.C. C

Inre Al-Wyn Food Dist,, Inc., 8 B.R. 42, 43

futy of an officer.”
; case, neither the Articles of Incorporation nor the bylaws

: president, Donald A. Elgin, to file a petition, nor was there a

12 Donald A. Elgin such authority. Furthermore, no evidence
indicating that Donald A. Elgin’s filing was ratified by the other
ade Ann. §33-8-210.> Therefore, Donald A. Elgin’s unilateral
ion for Debtor was an unauthorized corporate act.

1as collected assets which have been liquidated. This Court

the application of such funds, including but not limited to the
pensation filed with the Court on January 18, 2000. Those issues

unds will be resolved by further order of the Court. It 1s

kruptcy case is dismissed.
R.ED that the Court reserves jurisdiction to consider the

i from the liquidation of the bankruptcy estate.
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IE ANN, §33-8-210 (Law. Co-op. 1976).
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